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| Filed Feb. 7, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1960, Sworn in on 


January 3, 1961. 


THE UNITED STATES OF AMERICA : Criminal No. 80-61 


v. : Grand Jury 


No. 37-61 


WILLIAM CHEW ; Grand Larceny (22-2201 


D. C. Code) 


The Grand Jury charges: 


On or about December 24, 1960, within the District of Columbia, 


William Chew stole the property of Sears, Roebuck and Co, 


, a body 


corporate of the value of about $168.00 consisting of the following: seven 


sport coats, each coat of the value of $24.00 


/s/ Oliver Gasch 


Attorney of the United States 
in and for the District of Columbia. 


A TRUE BILL: 
/s8/ J. N. Beall 
Foreman. 


| Filed Feb. 24, 1961] 
PLEA OF DEFENDANT 


On this 24th day of February, 1961, the defendant William Chew, 
| 
appearing in proper person and requests counsel be appointed by the 


Court, which is so ordered, being arraigned in open Court 


upon the 


2 


indictment, the substance of the charge being stated to him, pleads 


not guilty thereto. 
By direction of 


EDWARD A. TAMM 

Presiding Judge 

Criminal Court #3 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/_H. G. Dodd 


By Harry Alexander Deputy Clerk 
Assistant United States-Attorney 


| Filed August 9, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
March 13, 1961 


The above-entitled cause came on for trial before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 


and a jury, at 10:20 a. m. 
* * * 


HAROLD R. LANTER 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Allright, what is your name? A. Harold R. Lanter. 
* * * * * 
Q. Where are youemployed? A. Sears, Roebuck and Co. 
* * * * * 
Q. And the store that you are employed in is located where? 
2845 Alabama Avenue, S. E. 


x* * 
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Q. Allright. Approximately what time did you see the 
Defendant Chew inthe store? A. Approximately one -thirty. 
Q. Where in the store was the Defendant? A. In the men's 
clothing section. 
Q. The men's clothing section is located where in the store? 
A. At the south end of the store. 
Q. Allright. And when you observed this Defendant, where 
in the men's furnishings department was he? A. Alongside the men's 
coat --.sport coat rack. 
Q. Allright. What did you observe him do, if anything? 
A. He removed these sport coats, seven sport coats from) the rack, 
placed them in a bag which he had on the floor, and then removed the bag 
from the floor and proceeded down through the store, approximately 
150 feet, I would estimate, to the Alabama Avenue entrance, and at 
that time, he started to leave the store, and I then identified myself 
as the security officer of the store and made the apprehension. 
Of course, at that time, Mr. Chew resisted violently by kicking, 
fighting, swearing, and so forth. | 
Q. Now, at the time that you placed the Defendant under arrest, 
where were the coats? A. He had them in his arms. 
Q. Allright. Did you finally take the coats from him? 
A. Well, during the struggle of trying to take Mr. Chew, /he dropped 
these on the floor and they were picked up by a clerk in the store and 
brought right along with us to the security office. 
* * * * 
PAUL J. FEDORYK 
was called as a witness by the Government and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Your name is what, sir? A. PaulJ. Fedoryk. 
Q. How do you spell the last name? A. F-e-d-o-r-y-k. 
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Q. And where are you employed? A. At Sears, Roebuck and Co. 
at the Alabama Avenue store, Southeast. 
* * * 
BY MR. MC LAUGHLIN: 
Q. And you are employed where? A. At the Sears, Roebuck and 
Co. Alabama Avenue store, Southeast. 
Q. And where in that store are you employed? A. In the men's 


clothing department. 

Q. The men's clothing department is located where in the store? 
A. It's, say, to the rear of the store, would be on the -- the north side 
of the store. 

Q. Now, I show you Government Exhibit marked for identification 
No. 1, the seven coats there beside you. Can you identify them? 


A. Yes, I can. 

Q. And you identify those coats as the property of whom? 
A. As Sears, Roebuck and Co. 

Q. Now, were those coats taken from your department? 
A. Yes, sir, they have been. 

Q. Did you see anyone take them that day? <A. I did not see 
the person take them, but I had seen the person in the vicinity of the 
clothing department where these coats were hung. 

Q. And was that prior to the time that he was arrested? 

A. That is right. 

Q. Do you see that person in Court here today? A. Yes, I do. 

Q. Will you point to him, please? A. The gentleman sitting 
over there with the yellow or gold sweater. 

MR. MC LAUGHLIN: May the record show he identifies the 
Defendant William Chew? 

THE COURT: The record may so show. 

BY MR. MC LAUGHLIN: 

Q. Where in the store did you see the Defendant prior to the time 

of his arrest? A. In the clothing department. 
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Q. And what was he doing, if anything, as you observed him? 


A. He was at the rack where the sport coats are hanging. These are 
known as men's dress sport coats. We have a rack on one wall, which 
consists of nothing but sport coats, and this man was in that vicinity, 
alongside the sport coats, handling the sport coats in such a manner 
as looking at them. 
Q. Now, with reference to those coats, can you tell us the value 
of each one of those coats? A. The selling value or the cost value? 
Q. The cost to Sears and Roebuck. 
A. The unit cost per sport coat of Sears and Roebuck is $22.32. 
Q. Now, can you tell us whether or not those coats) were all the 
same size? A. Repeat the question, please. | 
Q. I say, are those coats all the same size or different sizes? 
A. They are different sizes. 
* * * * 
CROSS EXAMINATION 
BY MR. BOWLES: 
* * * * * 
Q. How do you arrive at the cost of these coats, sir? 
A. Sir, I have before me here a Sears, Roebuck requisition which we 
received the merchandise on, from our New York fashion merchandising 
center, Section No. 9800; and on this requisition it states what the cost 
is and a unit selling per coat; and also it gives a description of the type 
of coat, the catalog number, and the store and the quantity that we 
received. 
Q. May I see it? Do you object if I take a look at it? 
How do you tell on this? A. Follow me here. This is the re- 
quisition number of this particular requisition that we received the 
merchandise. 


* * 


THE WITNESS: *** 
* * 
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The next is Division 45, which is known and identified as the men's 
dress clothing. This is the box coat, that is used to describe this 


merchandise for shipping from the fashion center. 

And then the next block is blank; and the next block has the 
style number or catalog number, which is 2900 (indicating on one of the 
sport coats). And the next block states the store number. Our store 
is identified within the company as Store No. 1194. Then the final and 
last block shows the quantity received in our store. 

BY MR. BOWLES: 

Q. And where did this come from, Mr. Fedoryk? A. This comes 
from our -- you mean the requisition or the merchandise? 

Q. That piece of paper you have there. A. This is from our 
auditing department. 

Q. From your auditing department? A. Correct. 

Q. And that purports to be a photostatic copy of the original 
purchase order, is that correct? A. Yes, sir. 

Q. IfI understood your testimony correctly, you didn't see the 
taking of these coats actually, did you? A. No, I did not. 

* * * * * 

MR. MC LAUGHLIN: The Government willoffer the seven coats 
at this time, and rest its case, Your Honor. 

THE COURT: The coats may be admitted. 


(Whereupon Government's Exhibit No. 
1 was received in evidence.) 


THE COURT: The defense may proceed. 
MR. BOWLES: If Your Honor please, I would like to make a motion. 
THE COURT: Then you may come to the bench. 


(Whereupon counsel approached the bench and the following pro- 
ceedings were held:) 


MR. BOWLES: At this time, I make a motion for verdict of 
acquittal on the ground that they failed to prove the value of these coats. 

All we have here is a man who says their value is $22.00. There 
has been nothing offered in evidence to support that. It is a difference 
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between petty larceny and grand larceny. 
THE COURT: I think cost is evidence of value. It is not con- 
clusive evidence of value, but the courts have held in this District and 
elsewhere that cost is an evidence of value. The evidence here is that 
each of these coats costs $22.32 to Sears and Roebuck. There being 
seven coats, the total is over a hundred dollars. 
MR. BOWLES: Here is what I have in mind, though. There is 
no proof of that. 
THE COURT: The testimony is proof. 
MR. BOWLES: Just a man says -- he could have said they were 
worth $25.00 or $35.00. No proof of it. 
THE COURT: The testimony, the oral testimony is proof. 
MR, BOWLES: All right. : 


THE COURT: Motion denied. 
* * * * 


COURT'S CHARGE TO THE JURY 
* * * * * 


Passing on now to the case on trial, the Defendant William Chew 
is on trial charged with the crime of grand larceny. The indictment is 
brief and reads as follows: 

"The Grand Jury charges: 

"On or about December 24, 1960, within the District of 

Columbia, William Chew stole the property of Sears, Roebuck and 

Co., a body corporate of the value of about $168.00, consisting 

of the following: seven sport coats, each coat of the value of $24.00." 

It becomes your duty to determine whether the Defendant is 
guilty or not guilty of the crime with which he is charged. 

* * * * * 

Now, the crime charged in this case is grand larceny. Grand 

larceny is defined in the District of Columbia Code as follows: 
‘whoever shall feloniously take and carry away anything 
of value of the amount or value of $100.00 or upward shall be 


punished by the penalty the law prescribed." 
* * * * 
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Mr. Paul Fedoryk, the manager of the men's clothing department 
of that store, testified that he saw the Defendant near the rack where 
the sport coats were hanging, that he notified the security department 
to send a security officer. He also testified that the cost to Sears, 
Roebuck of each of the seven coats was over $22.00, so that the 
aggregate cost of the seven is over a hundred. dollars. 

The police officer also testified that he was called into Sears, 
Roebuck and found the Defendant in the security office, and that the 
Defendant told him that he had picked the coats up for a friend. 

Now, on the basis of that evidence, you have a right to find the 
Defendant guilty. In fact, the mere fact that he had possession of 
the stolen property at the time that he was apprehended, if that is 
the fact, is in itself, in the eyes of the law, sufficient to justify the jury 
in finding that the possessor was the thief and may, itself, warrant a verdict 
of guilty. 


* * * * 


Are there any objections or suggestions? 
MR. MC LAUGHLIN: I have none. 


MR. BOWLES: I would like to point out one thing. 
THE COURT: If you have anything, you may come to the bench. 


(Whereupon counsel approached the bench and the following 
proceedings were held:) 


THE COURT: Mr. Bowles. 

MR. BOWLES: If Your Honor pleases, it was my recollection 
that Lanter, the security officer, said the man did not get out of the 
store, I think when you -- 

THE COURT: He did not? 

MR. BOWLES: Not get out of the store. 

MR. MC LAUGHLIN: No, he stopped him at the door as he was 
about to get out of the store. 

THE COURT: He apprehended him at the door? 

MR. MC LAUGHLIN: At the door, yes. 

MR. BOWLES: Not outside. 
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THE COURT: I will change that.:~ 


* * * * i 
THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 
THE FOREMAN: The jury has. 
THE CLERK: What say you as to the Defendant William Chew? 


THE FOREMAN: Guilty. 
* * 


i Filed March 20, 1961] 
MOTION FOR NEW TRIAL 
Comes now the defendant by his attorney, Norman S. Bowles, Jr., 
and most respectfully moves this Honorable Court to grant|a new trial 
for the following reasons: 
1. The verdict of the jury was contrary to the law. 
2. The verdict of the jury was contrary to the evidence. 
3, There was insufficient proof as to the value of the alleged 
stolen articles. 
4. And for other reasons that may be called to the /attention of 
the Court at the hearing of the above entitled cause. 


/s/ Norman S. Bowles, Jr. 
217 Southern Building 


Washington 5, D. C. 
NA 8-2378 
Attorney for Defendant, 


| Certificate of Service] 


i Filed April 17, 1961] 


JUDGMENT AND COMMITMENT 

On this 14th day of April, 1961 came the attorney for the 
government and the defendant appeared in person and by his counsel, N. S. 
Bowles, Jr., Esquire. 
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IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of GRAND LARCENY 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Sixteen(16) months to four (4) months. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/Alexander Holtzoff 
United States District Judge. 

The Court recommends commitment to: United States Public Health 

Service Hospital at Lexington, Ky. 


[ Filed April 27, 1961] 


MEMORANDUM 
Application for leave to appeal in forma pauperis is denied on 

two grounds. First, the showing that the defendant is a pauper is in- 
sufficient. His mere bald statement is insufficient in view of the fact 
that he was on bond while awaiting trial and thus must have had some 
financial resources. Second, the appeal is frivolous. I certify that the 
appeal is not taken in good faith. 

/s/ Alexander Holtzoff 

United States District Judge. 


April 26, 1961. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,542 


WILLIAM CHEW, 


i ana 


v. 
UNITED STATES OF AMERICA, 
Apellee 


Appeal from the United States District Court for the 
District of Columbia 


Robert T. 8. Colby 
Dupont Circle Building 
Washington 6, D. C. 


Attorney for Appellant 
By Designation of this 


United States Court of Appeals 
For the 
District of Columbia Circuit 


Nui 1 ¢ 1961 


Srp ts Seirarh 


QUESTIONS PRESENTED 


1. Did the government prove a value of over one hun- 


dred dollars ($100.00) as required by the statute in order 
| 
| 


to convict the defendant of grand larceny? 


2. Was there any competent evidence of value adduced 


at the trial of this cause? | 
3. Was the trial Judge required to give an instruc- 
tion regarding petty larceny? 
4. Should the trial Court have granted defendant's 
motion for a finding of acquittal. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,542 


WILLIAM CHEW - 
Appellant 
Vv. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal from the United States District Court 
| for the District of Columbia 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction for 
Grand Larceny, D/ C. Cod Section 22-2201, as amended 
(1951 Ed.). Judgment following the said conviction was 
entered on April '14, 1961, upon plea of not guilty. On 
the same date defendant was sentenced to imprisonment for 
a@ period of from sixteen (16) months to four (4) years. 
Petition for leave to appeal in forma pauperis was subse- 
quently filed on May 9, 1961. 

On May 12, 1961, this Court appointed Robert T. S. 


Colby to represent the Appellant and ordered a memorandum 


een ae 


in support of Appellant's Petition prepared. Said memo- 


randum was filed on June 12, 1961, and on June 30, |1961, 


the Court granted Appellant's Petition for leave to ap- 
peal in forma pauperis. Jurisdiction is conferred jon 


this Court by Title 28, Section 1291, of the United States 
Code. 


STATEMENT OF THE CASE 


The Appellant was indicted and tried for grand larceny 
of clothing from a Sears Roebuck Store (J.A. 1,4,5). The 
alleged theft occurred on December 24,-1960. (J.A. 1). The 
indictment alleged that these sport coats were of a value 
of one hundred sixty-eight dollars ($168.00). (J.A. 1) 

The United States called to the stand an employee of 
the Sears Roebuck! Company who testified that these seven 
sport coats cost the company twenty-two dvllars and thirty- 
two cents ($22.32) each. (J.A. 5). Upon apss examination 
it appeared that the testimony was based upon the witness 
reading a photostatic copy of a requisition obtained from 
the Sears Roebuck Company auditing department. (J.A. 5,6). 

At the conclusion of the Government's case. the Appell- 
ant by his counsel moved the trial Court for a verdict of 


acquittal. The motion was based on the fact that the United 


States failed to prove the value of these coats. (J.A. 6). 


(Emphasis supplied). The motion was denied. Subsequently 
the jury convicted the defendant of the crime of grand 
larceny. (J.A. 9). Appellant subsequently moved the trial 
Court for leave to appeal a forma pauperis which was denied. 
(5.4. 20). 

This appeal followed: 


Title 22, 


Title 28, 


STATUTES INVOLVED 


Section 2201, District of Columbia Code, 1951 Edition, 
as amended 


§ 22-2201 (6:60). Grand Larceny. 

Whoever shall feloniously take and carry awa 
anything of value of the amount or value of $1 0 
or upward, including things savoring of therealty, 
shall suffer imprisonment for not less than one 
nor more than ten years. (Mar. 3, 1901, 31 oe ‘ 
1324, ch. 854, $826; Aug. 12, 1937, 50 Stat. 628, 
ch. 599; June 29, 1953, 67 Stat. 99, ch. 159,8215.) 


Section 1732, USC 
"81732. Record made in regular course of business; 
photographic copies 


(a) In any court of the United States and in any 
court established by Act of Congress, any writing or 
record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, 
transaction, occurrence, or event, shall be admissible 
as evidence of such act, transaction, occurrence, or 
event, if made in regular course of any business, and 
if it was the regular course of such business jto make 
such memorandum or record at the time of such act, 
transaction, occurrence, or event or within a reason- 


able time thereafter. 

ee 
writing or record, including lack of personal Ow- 
ledge by the entrant or maker, may be shown to effect 
its weight, but such circumstances shall not affect 
its admissibility. 


All other circumstances of the making of 


The term ‘business', as used in this section, in- 
cludes business, profession, occupation, and calling 
of every kind. 


(») If any business, institution, member of a pro- 
fession or calling, or any department or agency of gov- 
ernment, in the regular course of business or activity 
has kept or recorded any memorandum, writing, entry, 
print, representation or combination thereof, of any 
act, transaction, occurrence, or event, and in the re- 
gular course of business has caused any or all of the 
same to be recorded, copied, or reproduced by any 
photographic, photostatic, microfiln, micro-card, min- 
jature photographic, or other process which accur- 
ately reproduces or forms a durable medium for so re- 
producing the original, the original may be destroyed 
in the regular course of business unless held jin 


a custodial! or fiduciary capacity or unless its pre- 
servation is required by law. Such reproduction, 
when satisfactorily identified, is as admissible in 
evidence as the original itself in any judicial or 
administrative proceeding whether the original is in 
existence or not and an enlargement or facsimile of 
such reproduction is likewise admissible in evidence 
if the original reproduction is in existence and 
available for inspection under direction of court. 
The introduction of a reproduced record, enlargement 
or facsimile does not preclude admission of the ori- 
ginal. This subsection shall not be construed to 
exclude from evidence any document or copy thereof 
which is other wise admissible under the rules of 
evidence. As amended Aug. 28, 1951, 38 1, 3, 65 
Stat. 206." 


STATEMENT OF POINTS 


Comes now the Appelant by his attorney and states 
he relies on the following points on appeal: 

J The Trial Court erred by not instructing the jury 
with respect to the elements of the crime of petty larceny. 

e. The Trial Court erred by not sustaining the motion 


for a verdict of acquittal. 


3. The Trial Court erred by not instructing the jury 


specifically that they alone were to determine the value of 


the articles alleged to have been stolen. 


SUMMARY OF ARGUMENT 

1. The prosecution attempted to prove acquisition cost 
of the items stden from Sears, Roebuck and Company rather 
than the market value of said items. Since the stolen items 
might have had a market value which differed considerably 
from the acquisition cost the Appellant herein was naturally 
pre judiced. 

2. The evidence of acquisition cost introducedly the 
prosecution below was in its entirety compounded hearsay. 
Since the evidence was not competent there was no evidence 
of value whatsoever in the record and therefore the Trial 
Court should have entered a judgment of acquittal. 


3. The jury under the circumstances might have found 


(under a proper instruction) that the items stolen had some 


value. Therefore the crime of petty larceny was an issue 


and an instruction thereon should have been given. 


THe UNITED STATES FAILED TO PROVE THE VALUE OF THE GOODS 
A (e) N STO. 


During the trial below the Government had the burden of prov- 


ing every element of the crime beyond a reasonable doubt. 


One of the elements of the crime of grand larceny with which 
the defendant was charged is that the goods allegedly stolen ex- 
ceeded the value of one hundred dollars ($100.00). 1/ The statu- 
tory crime of grand larceny in the District of Columbia plainly 
sets forth the monetary value required and therefore the value to 
be proved by the prosecution must conform to the statute) involv- 
ed. 2/ 

The prosecution attempted to sustain this burden of proof 
by calling Mr. Fedoryk, an employee of Sears, Roebuck and Com- 
pany. The colloquy with respect to value follows: 

BY MR. McLAUGHLIN 

"Q: Now, with reference to those coats, can you tell 
the value of each one of those coats? 
The selling value or the cost value? 

©: The cost to Sears and Roebuck. 


A: The unit cost per sport coat of Sears and Roebuck is 
| 

$22.32." (J.A. 5) 
This was the only evidence which the United States intro- 


duced to support the essential element of value during the entire 


1/ D.C. Code, Section 22-2201, as amended (1951 Eda.) 
2/~Wharton/y Criminal Law aré—Proeedure Section 1192 (11th Ed. 


1912) 


presentation of its case. The defendant was obviously not sat- 
isfied with the calibre of the proof regarding the value and on 
cross examination the following colloquy took place: 

BY MR. BOWLES 


"@: How do iyou arrive at the cost of these coats,sir? 


A: Sir, I have before me here a Sears, Roebuck requisition 
which we received the merchandise on, from our New York Fashion 
merchandising center, Section 9800; and on this requisition it 
states what the cost is and a unit selling per coat; and also 
it gives a description of the type of coat, the catalog number, 
and the store and the quantity that we received." (J.A. 5) 

The evidence, supra, indicates that the prosecution con- 
fused evidence of acquisition cost with the concept of value 
and in addition has attempted to dignify hearsay evidence with- 
out a proper foundation. The criterion of value in any prose- 
cution “is the market value of the stolen property at the time 
and place of the theft. Where such value cannot be reasonably 
determined other evidence of value may be received such as.... 
purchase price’. SUnderhill's Criminal Evidence, Section 603, 
Pg 1474 (5 Ed.). See also Husten v. U.S. 95 F 2d 168, 171. 

In this case the Government could have proved the market 
value, if any, of the goods alleged to have been stolen. They 
had before the Court as a witness a salesman of men's cloth- 
ing who worked for the victim of the larceny. 

Appellant submits that these items of apparel had a mar- 
ket value (they were apparently destined for sale), and that 


the Government was there and then in a position to prove the 


value, if any. There was no necessity to show the victim's 
| 


cost or to offer any other secondary evidence of value. 


The record here contains only evidence of cost. 


| 


The 


market value of the clothing involved is merely a matter of 


speculation. It is conceivable that these particular 


sport 


coats were so picked over by the Christmas shoppers that their 


market value was considerably less than the statutory 
larceny figure. It is even possible that they had no 


value at all. 


| 
grand 


market 


Inasmuch as the United States failed to prove that the 


clothing which was stolen had any market value the motion 


for acquittal of the defendant below should have been 
ed. 


Therefore the conviction herein should be reverse 


| 
grant- 


THE EVIDENCE OF COST WHICH WAS INTRODUCED WAS INCOM- 
PETENT AND SHOULD HAVE BEEN EXCLUDED BY THE COURT 


The testimony offered by the Government's witness con- 
clusively shows that he arrived at the cost value to the vic- 
tim by reading from a photostatic copy of a requisition. 
This requisition was obtained from the auditing department 
of Sears, Rabuck and Company. (J.A. 6) It should be noted 
that this witness was employed in the men's clothing depart- 
ment not in the auditing department. (J.A. 4) 

The testimony of this witness can have and should have 
no more dignity than the document from which he read and 
testified. 

The so-called "Federal Shop Book Rule" 28USC $1732 is 
set out in full, supra. Its terms have been the subject of 
much scrutiny since the passing of the Act. Without at- 
tempting treatise on the point several principles are well 
established: 

A business document may not be introduced at a trial in 
a Federal Court unless a proper foundation has been estab- 
lished for the admission. 3/ No attempt was made at the 


trial below to qualify the aforesaid photostatic copy as a 


3/ Standard 011 of California v. Moore, 251 F 2a 188, (1957), 
ee Denied 76 S. Ot. 1139, 356 U.S. 975, 2 L Ed. 2a 
1148; 

U.S. v. Bartholomew, 137 F. Supp. 700 (D.C. Ark. 1956). 


ariigs 


business record, nor was there an attempt to introduce 


record. Had the record been offered in evidence all in 


the 


at- 


tandance at the trial would have realized its infirmities. 


However, the photostatic copy of the requisition was in 


ef- 


fect offered when Mr. Fedoryk testified. The cross examin- 


ation of the witness amply bears this out. Acceptance 


of 


Mr. Fedoryk's testimony as probative is to give credence to 


a document Which was not qualified in any way. To dog 


would permit a finding on compounded hearsay. 4/ 


The prosecution was content to rely upon the photo 


° 


static copy and the testimony derived therefrom as estab- 


lishing an essential element of its case. There was no 
petent evidence of cost or market value therefore the » 
secution should fail. The lack of an objection to the 
dence in question does not dignify it. This is especia 
true in view of the defendant's motion for a verdict of 
acquittal which was made at the end of the Government's 


case. 


4/ U.S. v. Bartholemew, supra. 
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com- 
ro- 
evi- 


lly 


THE DEGREE OF THE OFFENSE 
SHOULD HAVE BEEN DETERMINED BY THE JURY 


Without any competent evidence of value in the record 
the jury could have conceivably found that the sport coats 
alleged to have been stolen had some value. It is for this 
reason the crime of petty larceny was reasonably raised by 
the evidence and an instruction to that effect should have 
been given to the jury. The determination with respect to 
the value of the property involved and the degree of the of- 


fense committed belongs to the jury. 5/ 


5/ McQuaid v. U.S. 193 F 2d 696 


CONCLUSION 


WHEREFORE, Appellant prays that the judgment of the Court 
below be reversed, and the case remanded to the District Court 
with instructions to vacate that judgment and enter a |jjudgment 
of acquittal. In the alternative Appellant prays that; the 


judgment of the Court below be reversed and the case be remand- 


ed to the District Court with instructions to vacate that 


judgment and enter a judgment of Guilty of the crime of petty 
larceny. As a further alternative Appellant prays that the 
judgment of the Court below be reversed and the case be re- 
manded to said Court with instructions to grant your Appell- 


ant a new trial. 
Respectfully submitted 


Robert T. S. Colby 
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